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 Before a regulatory change in 1977, U.S. employers were not permitted to appeal 
denials of labor certifications.  Under the Department of Labor’s (“DOL”) PERM 
regulations, if the Certifying Officer (“CO”) denies or revokes a PERM labor 
certification application, employers may submit a request for review (“RFR”) to the 
Board of Alien Labor Certification Appeals (“BALCA”).448  DOL’s PERM regulations 
require that employers file the RFR with the CO that denied the application within 30 
days of the date of the determination.449  The RFR must clearly identify the particular 
labor certification determination for which review is sought, must set forth the grounds 
for the request and include the Final Determination.450  
 
 If an employer fails to file an RFR within the specified 30-day time period, the 
denial becomes the final agency determination and constitutes a failure to exhaust 
administrative remedies.451

 
 Although the RFR is submitted to the CO, the CO is not required to make a 
determination on the RFR.  Instead, when the CO receives the employer’s RFR, DOL 
regulations dictate that the CO must assemble an indexed Appeal File and send it to 
BALCA and send a copy to the employer.452  The employer may then furnish or suggest 
to BALCA that additional information be made part of the Appeal File if such 
information was submitted to DOL before the CO issued the Final Determination.453  The 
employer must submit such additional documentation in writing with a copy to the 
Associate Solicitor for Employment and Training Legal Services, Office of the Solicitor, 
U.S. Department of Labor, Washington, D.C. 20210.454   
 
 When BALCA reviews RFRs, it is required to afford all parties 30 days to submit 
or decline to submit a statement or brief in support of the request for review.455  BALCA 
must review a denial or revocation of a labor certification or the affirmation of a 
prevailing wage determination (“PWD”) on the basis of the record upon which the 
decision was made, the RFR, and any statements or briefs submitted.456  As a general 
rule, the employer’s RFR may not include evidence that was not within the record upon 
which the CO based the denial.   
 

                                                 
448 20 CFR §656.26(a)(1). 
449 20 CFR §656.26(a)(1)(i). 
450 20 CFR §§656.26(a)(2)(i) - (iv). 
451 20 CFR §§ 656.24(e)(3)-(4). 
452 20 CFR §656.26(b)(1). 
453 20 CFR §656.26(b)(3).  The offices of BALCA are located at 800 K Street, NW, Suite 400, Washington, 
DC 20001-8002. 
454 Id. 
455 20 CFR §656.27(b). 
456 20 CFR §656.27(c). 
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 As in DOL’s regulations predating PERM, once the appeal is made to BALCA, 
there is no specified time limit for BALCA to review the labor certification and make a 
determination. 
 
 The Chief Administrative Law Judge within DOL heads BALCA, which has 
jurisdiction over RFRs, and its members are made up of administrative law judges that 
the DOL assigns.  After BALCA has reviewed the RFR, it must take one of the following 
actions: (1) affirm the denial or revocation of the labor certification, or the affirmation of 
the PWD; or (2) direct the CO to grant the certification, overrule the revocation of 
certification, or overrule the affirmation of the PWD; or (3) direct that a hearing on the 
case be held.457  Under DOL’s PERM rules, BALCA no longer has the authority to 
remand the application to the CO.  BALCA will then notify the employer, the CO, and 
the Solicitor of Labor of its decision and, unless a hearing has been set, will return the file 
to the CO.  
 
  If, on the other hand, BALCA sets the case for a hearing, all parties, including the 
employer, alien, the CO, and the Solicitor of Labor will be notified of the date, time, and 
place of the hearing.458 The hearing may be rescheduled upon written request for good 
cause shown.459  The "Rules of Practice and Procedure For Administrative Hearings 
Before the Office of Administrative Law Judges," at 29 CFR part 18, apply to these 
hearings.460  The Rules are extensive and cover most elements of a civil proceeding, 
including service and filing of documents,461 prehearing conferences,462 discovery 
methods,463 use of depositions at hearings,464 and motions for summary decision.465 When 
situations arise during a BALCA hearing that are not covered by the rules, the Rules of 
Civil Procedure for the District Courts of the United States are applied.466  Prior to the 
implementation of PERM, BALCA hearings were conducted in accordance with the 
Administrative Procedures Act.467

 
 The U.S. Department of Labor, Office of Administrative Law Judges’ website 
lists the cases decided by BALCA.468  Visitors to the website may be deceived by the fact 
that the site lists only two PERM BALCA decisions, but in fact, the site’s search function 
provides access to nearly 250 decisions at the time of publication.  To view the full list of 
decisions, click on “PER” in the drop-down box on the upper left, and click on the "go" 
button.  The search can also be limited by year and case number, but these fields can be 
left blank. 

                                                 
457 20 CFR §§656.27(c)(1) - (3). 
458 20 CFR §656.27(e)(1). 
459 Id. 
460 20 CFR §656.27(e)(2). 
461 29 CFR §18.3. 
462 29 CFR §18.8. 
463 29 CFR §18.13. 
464 29 CFR §18.23. 
465 29 CFR §18.40. 
466 29 CFR §18.1(a). 
467 5 U.S.C. §553 et. seq. 
468 www.oalj.dol.gov 
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 The two PERM BALCA decisions listed on the Office of Administrative Law 
Judges’ website are HealthAmerica469 and Shogun at Bey Lea.470  In HealthAmerica, 
BALCA held that the CO should have reconsidered the denial of a PERM application 
based on a pro forma computer check indicating that the employer had not complied with 
the two-Sunday publication rule where newspaper tear sheets conclusively established 
that the apparent violation was merely an unintentional typographical error on the Form 
9089.  In Shogun at Bey Lea, BALCA held that the CO properly denied certification, and 
reconsideration of that denial. Although the employer presented documentation on 
reconsideration showing that it had provided the wrong date of newspaper publication on 
the ETA Form 9089, such documentation also established that its newspaper 
advertisements were published more than 180 days before the application was filed. The 
motion for reconsideration also included documentation of an advertisement in a 
professional journal. Because this journal was not listed in the Form 9089 to support the 
application, the panel held that it was not documentation held under the recordkeeping 
provisions of PERM, and therefore could not be used to support reconsideration under 
section 656.24(g)(2). 
  
 The importance of filing a timely BALCA appeal is illustrated by the following 
hypothetical.471  Mrs. Shen Dow Te owns a small restaurant in Westmont, New Jersey, a 
suburb of Philadelphia.  Ms. Te’s restaurant, the “Setzuan Temple,” specializes in 
Chinese cuisine, specifically that of the Schezuan variety.  Ms. Te would like to sponsor 
Hsiao Kua, a citizen of the People’s Republic of China who is living in Hong Kong, 
because he has experience preparing the types of food served in Ms. Te’s restaurant and 
he speaks fluent Mandarin, which Ms. Te believes to be a requirement for the job because 
Mandarin is the principal language of her restaurant staff, including her.   
 
 Two months after filing a PERM application on behalf of Mr. Kua, Ms. Te 
receives an audit notice from the Department of Labor.  The audit notice informs Ms. Te 
that the foreign language requirement for the PERM position is restrictive and needs to be 
justified by a business necessity argument.  Believing that she may not be able to 
demonstrate that the Mandarin language requirement is supported by business necessity, 
and not merely Ms. Te’s preference, Ms. Te immediately begins recruitment for another 
cook while she prepares to respond to the DOL audit.  Ms. Te believes that her business 
will fail if she is not able to hire a qualified cook, but she is encouraged when her 
recruitment efforts result in another qualified individual, Bette Tsu.  Unfortunately, the 
promising candidate is also a foreign national without current work authorization.   

                                                 
469 Matter of HealthAmerica, 2006 PER 1 (BALCA July 18, 2006) (en banc), published on AILA InfoNet 
at Doc. No. 06071868 (posted July 18, 2006). 
470 Matter of Shogun at Bey Lea, 2006 PER 00059 (BALCA Oct. 10, 2006), published on AILA InfoNet at 
Doc. No. 06101620 (posted Oct. 16, 2006). 
471 The facts from this hypothetical are borrowed from the “Hypothetical Case Illustration” in the BALCA 
Handbook, also known as the DOL Office of Administrative Law Judges’ Deskbook of the Board of Alien 
Labor Certification Appeals, or BALCA Deskbook . 
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 Ms. Te therefore conducts PERM recruitment for Ms. Tsu, this time without 
specifying a foreign language requirement.472   
 
 While the recruitment for Ms. Tsu is in process, Ms. Te files a response to the 
DOL audit in Mr. Kuo’s case.  Ms. Te is startled to learn two weeks later that the DOL 
denied her application and has debarred her from filing PERM applications for three 
years for willful provision of false statements in support of the application.473  Believing 
that the DOL is unjustified in its determination, Ms. Te, after consulting with her 
immigration attorney, files a timely appeal with BALCA. 
 
 By filing the timely appeal with BALCA, DOL’s debarment is automatically 
stayed until BALCA decides the appeal.474  This allows Ms. Te to file the PERM 
application on behalf of Ms. Tsu, which is promptly certified.  BALCA also decides in 
Ms. Te’s favor, which allows Ms. Te to continue to operate and expand her business. 
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472 For purposes of this hypothetical, assume that there are no backlogs in U.S. immigrant visa categories, 
so any PERM approval will result in Ms. Te’s business being saved.  
473 20 CFR §656.31(f). 
474 20 CFR §656.26(a)(1). 
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